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SUMMARY:
... With this most recent announcement, the President introduced Presidential Decision Directive 62 (PDD 62), which is to "create a new and more systematic approach to fighting the terrorist threat of the next century" and to clarify the roles of agencies and departments to ensure a coordinated approach to planning for such terrorist induced emergencies. ... With obviously no alternatives, and a vital need to match resources with programmatic goals, the GAO was left to suggest that OMB itself carry out the entire crosscutting, coordination function. ... Again, there is a "grab-bag" of solutions, under-funded, nestled in the most significant of legislation passed to date on the bioterrorism threat. ... With the further restriction of United States v. Lopez requiring a "substantial effects" standard on commerce further doubt would be raised as to the reliability of a Commerce Clause basis for regulation of bioterrorism in state and local government--hardly making such legislation useful to deal with public health emergencies. ... An amendment of the Emergency Planning and Community Right-to-Know Act of 1986 to include the preparation of plans in coordination with FEMA and the FBI for bioterrorism prevention, preparedness and response, should also be specifically included to avoid any confusion of interpretation. ... Federal leadership in the intragovernmental crosscutting and coordination area for bioterrorism, as distinguished from the broadly defined area of WMD, should be lodged with the Public Health Service, Surgeon General. ...  

TEXT:


 [*135]  I. Introduction

The President, since taking office, has "made the fight against terrorism a top national security objective." 2 President Clinton announced on 22 May 1998 that he "is determined that in the coming century, we will be capable of deterring and preventing such terrorist attacks." 3 The President is also convinced that we must also have the ability to limit the damage and manage the consequences should such an attack occur." 4 With this most recent announcement, the President introduced Presidential Decision Directive 62 (PDD 62), which is to "create a new and more systematic approach to fighting the terrorist threat of the next century" 5 and to clarify the roles of agencies and departments to ensure a coordinated approach to planning for such terrorist induced emergencies. However, as yet no formal procedure exists for coordinating federal, state, and local forces should we have a bioterrorism event, or an effective plan for participation of the nation's military forces in response to such an event.

While nuclear, chemical, and biological weaponry all fall within the general classification of WMD; until very recently, nuclear weaponry has dominated planning and discussion. Today, however, it is increasingly recognized that chemical and particularly biological weapons represent much more credible threats in the hands of terrorists than do nuclear ones. This follows for many reasons, for example, ease of maintaining secrecy  [*136]  in preparation of the weapons, ease of production and delivery of the weapons, ease of obtaining wide dispersal of the weapons--particularly in the case of biological weapons. It is also true that modern genetic engineering carries with it the specter of modification of familiar weapons species such as anthrax and smallpox into forms against which all our vaccines and other defenses would be worthless.

This current planning is directed against all weapons of mass destruction (WMD), which include technological as well as specifically chemical and biological activities. This article will focus on a plan for biological and chemical weapons that should be distinguished from the approach to a plan for all other technological threats. While the United States skills in planning to combat nuclear weapons and other technological weapons have been practiced throughout the cold war, our skills in beginning to comprehend and meet the threats of chemical and biological warfare on a domestic level have only recently begun to be developed fully.

Although PDD 62 is the most recent formal action, the planning for responses to domestic bioterrorism is shaped by prior presidential directives, statutes, and U.S. constitutional guidance. The planning for the prevention, detection, and actual encounters with bioterrorism now has actually begun, but as separate departmental missions under the auspices of individual agencies and departments. These initial planning and funding activities have been examined through a number of Government Account Office (GAO) investigatory reports at the request of Congress, criticizing the lack of coordination. The implementation of any emergency response capability, fortunately, has not been tested on a major scale as yet, and this article addresses the legal status of the coordination of federal agencies, the military, as well as state and local governments under the constraints of statutes, regulations, case law and the U.S. Constitution.

Richard Preston, a science thriller novelist, produced a response scenario to a bioterrorism event in his 1997 book, The Cobra Event. 6 The New York Times reported that "Mr. Clinton was so alarmed by . . . The Cobra Event . . . that he instructed intelligence experts to evaluate its credibility." 7 More alarming perhaps even than its suggested biological possibility, is the lack of statutory clarity that would be essential for effective implementing of a strategy for the United States in terms of preparedness and emergency responsiveness. This article examines the present status of federal,  [*137]  state, and local preparedness and proposes such changes to statutes and federal regulations and to the implementation of currently applicable statutes to enable our federal, state, and local resources to be effectively used in research, preparedness as well as in emergency responsiveness.

II. Who Is In Charge?

The President's strategy has been to combine threats of all WMD into a single framework for preparation and planned response. 8 The designation of a lead agency or department for coordination appears to fall within the responsibility of the newly created Office of the National Coordinator for Security Infrastructure Protection and Counter-Terrorism, working "within the National Security Council and reporting to the Assistant to the President for National Security Affairs." 9 This office is to give "advice on budgets . . . lead in the development of guidelines that might be needed for crisis management, . . . oversee the broad variety of relevant policies and programs included in such areas as counter-terrorism, [and oversee the] protection of critical infrastructure and preparedness and consequence management for [response to] [WMD]" under PDD 62. 10

The separation of WMD between technological weapons on the one hand and chemical and biological weapons on the other is suggested in the introduction to this article. Moreover, a separation of leadership among preparedness, research, funding, and planning activities and the emergency response activities, matched with respective missions of the departments and agencies would provide the most effective use of our resources. Perhaps a lesson from the Cherokee tribal custom of designating a wartime chief and a peacetime chief, where, "war was decided upon, its conduct was turned over to the town war organization," 11 should be considered in structuring the leadership for these two activities. That is, preparedness and research are very different activities and require very different skills as compared to the activities and skills of emergency response. Whether the proposed separation is a workable plan is examined in the following sections.

 [*138]  A. Preparedness, Research, Funding and Planning--Who is in Charge?

Recent GAO testimony before Congress describes the scope of combating foreign-origin as well as domestic terrorism and makes recommendations for crosscutting and coordination management, 12 which repeats many of the same criticisms included in a GAO report issued just over a year earlier. 13

The second report recommends that the Office of Management and Budget (OMB) conduct a crosscutting review, identify priorities and gaps and identify funding. However, the scope of the responsibility requires the staffer in OMB charged with this duty, to fully understand the scientific merit of programs spanning approximately twenty-two departments and agencies, as well as the legal and interagency constraints. In addition, this OMB staffer must compose a line-item budget for each agency identifying those items which fit into the comprehensive, government-wide program, which will probably be reviewed by dozens of congressional committees and subcommittees that claim departmental jurisdiction--not program jurisdiction.

Before the line-item, crosscutting coordination can be accomplished, as envisioned by the GAO, Congress must also agree to a joint appropriations hearing, with each department's and agency's appropriations committee coming together to receive a joint presentation of the coordinated budget.

This is not an unprecedented achievement. In an historical joint meeting of congressional committees, the Mathematics and Science Education Initiative of the Bush Administration was presented to two congressional committees as a line-item program crosscutting twelve departments' budgets in a comprehensive, coordinated program, which identified priorities and avoided gaps and overlaps in funding and programming. 14 This type of joint hearing would ensure that duplication of terrorism research and  [*139]  development programs would not occur as they did in one instance identified by the State Department where one congressional committee established a program and approved funds for that program while an identical program already existed and was funded through another congressional committee. 15

1. Federal Coordination and Leadership

The design of a plan to confront the threats of bioterrorism, with a logical division of leadership between the planning and the emergency response responsibilities could follow previous statutory designs having demonstrated efficacy. Current statutory mechanisms are currently in place that could provide a framework for the recommendations made by the GAO.

The GAO recommendation that these responsibilities be assigned to the OMB represents an overwhelming range of duties. The performance of such crosscutting, coordinated functions was, in fact, performed in a previous Administration by a well-coordinated assemblage of federal employees and appointees, meeting once a month over an annual planning period enabled by the Federal Coordinating Council for Science, Engineering and Technology (FCCSET) statute. 16 During the period from 1989 to 1992, the implementation of this statute required three Ph.D.-level staff from the Office of Science and Technology Policy, one staff member from the OMB, and two levels of coordination among staff and senior policy appointees from twelve or more agencies and departments involved in each of the crosscutting programs. 17

The GAO has identified twenty-two departments and agencies that should be involved in the crosscutting, coordinated plan to combat terrorism. 18 The use of the statutory FCCSET mechanism fluctuates with the priorities of the Director of the Office of Science and Technology Policy. During the GAO reporting period, the FCCSET mechanism had fallen out of use, otherwise GAO might have identified it as a potential mechanism to implement their recommendations. Such initiatives as biotechnology, advanced computing, global climate change, and math and science education  [*140]  were each coordinated in a crosscutting program such as this between 1989 and 1992. Bioterrorism certainly meets the criteria under the statute and could be identified for this congressionally mandated research and planning mechanism to accomplish the recommendations made by GAO.

With obviously no alternatives, and a vital need to match resources with programmatic goals, the GAO was left to suggest that OMB itself carry out the entire crosscutting, coordination function. On the basis of prior experience with crosscutting budgets, it is apparent that this is an impossible task for OMB acting alone. Without scientific expertise across all agencies working carefully with OMB to prepare a comprehensive research plan matched with specific funding on a line item basis from each participating department or agency, no government-wide plan can be said to be truly crosscutting or coordinated. Such programs in the past were highlighted in the federal budget as separately identified and funded Presidential Initiatives, distinguished by the crosscutting, coordinated line-item approach. 19

2. Intergovernmental Planning and Coordination

The threat of domestic terrorism demands an intergovernmental coordination system as well as a coordinated federal intra-governmental process. This issue was also addressed by the GAO report in its acknowledgment that the Attorney General was in the process of establishing a National Domestic Preparedness Office within the Federal Bureau of Investigation "to reduce state and local confusion over the many federal training and equipment programs necessary to prepare for terrorist incidents involving weapons of mass destruction." 20 This addresses the question of the availability of training resources for state and local governments, but fails to address the more comprehensive issue of ensuring that each state and local government is linked to a process which addresses the legal and public health responsibilities and expectations. The effort to create an accessible laundry list of training programs in the hope of preparing state and local governments is comparable to sending state and local governments out to a grocery store with a grocery list (but without money) to make a specific unique cuisine for which only the federal government has the recipe.

 [*141]  B. Emergency Response--Who's in Charge?

1. Federal Coordination and Leadership

Intragovernmental relationships are addressed by Presidential Decision Directive 39 (PDD 39), which identifies the Federal Bureau of Investigation (FBI) as the lead agency for domestic crisis response and the Federal Emergency Management Agency (FEMA) as the lead agency for consequence management. The National Security Council is charged with the lead for interagency terrorism policy coordination. 21 The most recently issued of the directives--PDD 62--designated an office of "National Coordinator for Security Infrastructure Protection and Counter-Terrorism" 22 charged with government-wide responsibility for the broad GAO mandate for accountability, as discussed above. The FBI or FEMA, under the Economy Act of 1932, 23 could then use the broad authority given by Congress to any executive department to place orders with the military (or any other department) for materials, supplies, equipment, work or--from the military--passive services (those not statutorily prohibited). 24

While the mission of the FBI is reflected in its leadership role in the investigation of terrorism, the expertise required for epidemiological investigations is much more strongly centered in the mission of the Public Health Service. The Centers for Disease Control (CDC) and the U.S. Army Medical Research Institute of Infectious Diseases (USAMRIID) are the world's leading centers for forensic analysis and have been recommended for leadership roles in bioterrorism response. 25 While apprehension of the bioterrorist is clearly within the mission of the FBI, 26 the Public Health Service, the CDC, and the USAMRIID, are more adequately staffed to investigate biological contamination and to provide epidemiological identification of the process and agent being used in any particular bioterrorism event.

 [*142]  The shortcomings of the FBI in the context of its leadership of domestic bioterrorism, preparedness, and response have been identified to include its lack of expertise in WMD and its limited experience in counter-intelligence within governmental agencies, and the lack of skills in the investigation and apprehension of extra-governmental counterintelligence agents required in bioterrorism events. 27 The experience in building capacity in interdepartmental bureaucracies in substantive matters is also clearly lacking in the FBI's portfolio of skills, which would make the agency a poor candidate for the leadership role in planning and executing response and preparedness for domestic bioterrorism. 28

So, too, FEMA, as the lead agency for response to a bioterrorism event, has skill primarily in planning for natural disaster responses. These typically require immediate infrastructure compensation to communities for such natural disasters as earthquakes, flooding, and volcanic eruption and do not address the kinds of responses necessary for the leadership role for bioterrorism response and preparedness. 29

2. Intergovernmental Coordination and Leadership--Sovereignty Analysis

The authority for the federal government to intervene in state matters such as public health presents an issue of state sovereignty, and must be considered in any intergovernmental plan. Indian reservations, both those held in trust by the Department of Interior or held in fee simple by the tribes, do not have the same sovereignty issues as do states; because although they are separate governments, these reservations apply federal law in areas where states enjoy exclusive jurisdiction. The importance of Indian tribal governments and Indian reservations are critical, however, in  [*143]  part because there are at least nine reservations that have boundaries on international borders or international waters. 30 This requires a federal and tribal relationship focusing on national security against the entry of bioterroristic threats into the U.S. Border-crossing agreements. While the federal government has made agreements with these tribes, special focus is required on the emerging issues of possible bioterrorism.

3. Constitutional Tenth Amendment State Sovereignty

The readiness of state and local governments to respond to domestic terrorism was assessed by RAND Corporation in 1995 through a grant from the U.S. Department of Justice, National Institute of Justice. 31 Although the sponsoring department's mission is the application of law, this effort failed to address or even to identify legal issues for state and local governments as one of import in analyzing readiness. 32

The first step in the response protocol to bioterrorism must necessarily take place at the state and local levels. The CDC, in collaboration with the Council of State and Territorial Epidemiologists, have developed guidance for public health surveillance which-for the first time-established uniform criteria for state health departments in reporting diseases. 33 This provides for uniform identification of the occurrence of reportable diseases. Laws that mandate the reporting of specific diseases however are state laws which result in variation in multiple lists of varying reportable diseases. A list of nationally reportable diseases however has been identified in the CDC protocol applicable to all states. 34

Because the myriad of state laws provide no uniformity for federal response, the effort to address public health through the federal level has been lead by associations of state professionals. This reporting protocol was developed in collaboration with the Council of State and Territorial  [*144]  Epidemiologists (CSTE) and approved by a full vote of the CSTE membership. It was also endorsed by the Association of State and Territorial Public Health Laboratory Directors (ASTPHLD). From this, CDC in collaboration with the Council of State and Territorial Epidemiologists have developed a "policy" that requires state health departments nationwide to report cases of the selected diseases to CDC's National Notifiable Diseases Surveillance System (NNDSS). 35 Interestingly, a recommendation was proposed to develop an "NBC Response Center" to respond to nuclear, biological, and chemical attacks as a part of an interagency effort to combine the FBI, FEMA, Department of Defense, Department of Health and Human Services, the EPA, the U.S. Marine Corps, the Chemical and Biological Defense Command and the Department of Energy into a central group, modeled after the existing Counterterrorist Centers, another interagency effort led by the Central Intelligence Agency. 36 Although the NNDSS had been in existence for more than four years, at the time of the recommendation, it was never included in this analysis as a possible national reporting center. While the use of these agencies as the lead intelligence agencies avoids the immediate concern of public health and state sovereignty, it all but ignores the unique agency missions, training, and skills demanded in a public health epidemic crisis.

The responsibilities for developing the reporting protocol of the NNDSS have been set forth in federal regulations promulgated by the CDC, which address the interface between the state associations and the federal agencies. 37 This rather surprising reliance upon non-governmental support for systems to safeguard our nation against presumptively catastrophic biological risks has evolved because of Tenth Amendment 38 constitutional prohibitions against usurping states' authority in the area of public health.

4. Constitutional Non-Delegation of Authority or Ultra Vires Analysis

Further, the broad delegation of authority for rulemaking to these non-governmental organizations suggests that the non-delegation doctrine 39  [*145]  may be quietly eroding under the pressure of urgent need for essential national components of our national security considered within a state sovereignty context. If, in fact, this is a delegation of federal legislative powers, what is the legislative source of those powers?

The more obscure ultra vires doctrine, 40 which does not permit an agency to go beyond the scope of its delegated authority, may be at the heart of this analysis. Indeed, absent a congressional mandate to carry out a federal public health response system to bioterrorism, the agency has no defined scope to exceed. In fact, the very activity of rulemaking to develop a national public health bioterrorism response system, something that Congress is itself prevented from doing, must be beyond the scope of authority for any agency--ultra vires.

5. Federal Laws Applicable to Nationwide Bioterrorism Preparedness and Response

Given these constitutional limitations on congressional and Executive authority to usurp states' sovereignty, the application of existing federal laws must necessarily be considered as a partial solution to the bioterrorism challenge.

Under the Posse Comitatus Act 41 the military cannot be used to enforce any laws against civilians. However, an exception to this use of the military is made where states make a request, or where there is no state request, to suppress any insurrection where it is "impracticable to enforce the laws of the U.S. . . . by the ordinary course of judicial proceedings." 42 The only clear exception (in the absence of insurrection) here is that a state must make a request prior to the use of military enforcement. In addition, to activate this latter exception, the President must issue an order activating the military for that specific exception. Failure to do so can leave in question  [*146]  the authority under which the military might be acting, as was the case in the Wounded Knee incident. 43 Under the Posse Comitatus Act, however, the military can be used for the provision of materials and supplies, and certain other passive activities. 44

An innovative and clearly viable intergovernmental emergency preparedness statute exists in the area of environmental emergency preparedness. The Emergency Planning and Community Right-to-Know Act of 1986 45 provided for the coordination of local emergency planning committees (LEPCs) with both state and federal emergency planning authorities. 46 By 1989, most states had appointed LEPCs primarily based upon county delineations in compliance with this statute. 47  



The LEPC has a statutorily prescribed membership which is "to include, at a minimum, representatives from each of the following groups or organizations: elected state and local officials; law enforcement; civil defense; firefighting; first aid; health; local environmental; hospital; and transportation personnel; broadcast and print media; community groups; and owners and operators of facilities subject to the requirements of this subchapter. 48 




The responsibilities of these LEPCs include the collection of release information from local toxic substance emitters, as well as the development of comprehensive emergency response plans. 49

While there is no mandate for the federal government to avoid duplication of resources at the local level as the result of federal mandates, members of Congress are ultimately accountable for such overlaps.  [*147]  Amending the Emergency Planning and Community Right-to-Know Act to provide for the emergency planning for bioterrorism emergencies, using the LEPC resource, would accelerate the development of plans for bioterrorism response by at least one or two years. 50 While the LEPC plans are subject to review and approval by the National Response Team 51 under the National Contingency Plan of the Superfund statute; 52 the bioterrorism component should also be reviewable by the FBI, as well as FEMA under the current leadership designations. The Attorney General's establishment of a National Domestic Preparedness Office within the Federal Bureau of Investigation "to reduce state and local confusion over the many federal training and equipment programs to prepare for terrorist incidents involving weapons of mass destruction" 53 might also be used to review such emergency plans and to identify training needs.

The most important, recent legislation in this area which has been constructed to meet the threat of bioterrorism are the Defense Against Weapons of Mass Destruction Act of 1996 54 and the Combating Proliferation of Weapons of Mass Destruction Act of 1996 55 which finds that "the threat posed to the citizens of the United States by nuclear, radiological, biological and chemical weapons delivered by unconventional means is significant and growing." 56 On its face, the legislation attempts to approach the terrorist threat by combining biological with chemical and radiological--again, biological requiring significantly different personnel, skills and strategies than chemical and radiological threats.

The legislation also recognizes there are shortcomings in the coordination between federal, state, and local governments; 57 however, the legislation finds that the "sharing of the expertise and capabilities of the Department of Defense, which traditionally has provided assistance to federal, state, and local officials in neutralizing, dismantling, and disposing of explosive ordnance, as well as radiological, biological, and chemical materials" 58  [*148]  can be a vital contribution against bioterrorism. Although, the Congress may have an expectation that the Department of Defense is coordinating "traditionally" with state and local governments, there is no evidence of such a system or policy. Traditional coordination with states and local governments is more likely to be the result of very long and tedious negotiations, cost allocations, budgetary planning and eventual execution of a coordinated approach to, for example, the disposing of explosive ordnance at a locally closed military base. In fact, the largest appropriation authorized by this legislation for fiscal year 1997 was for $ 16.4 million to establish a training program for state and local responders, which is the list of courses discussed earlier in this article that fail to present any coordinated effort to link local and state governments with the federal government.

The most significant contribution of this legislation is the money to assist the Public Health Service in establishing Metro Medical Strike Teams in major U.S. cities; however the token $ 6.6 million appropriated for this effort does not signal serious congressional support for such a plan. 59 Again, there is a "grab-bag" of solutions, under-funded, nestled in the most significant of legislation passed to date on the bioterrorism threat.

6. The Cobra Event as a Fictional Case Study

Preston skillfully develops his story in The Cobra Event to describe the building of a team which he called the "Reachdeep team," 60 guided by legal constraints to respond to the unknown bioterrorist. He correctly identified PDD 39 and National Security Directive 7 as the controlling authority 61 and described the FBI (and the head of its National Security Division) 62 convening a meeting and ultimately assembling the "Reachdeep team." A number of "high-level military officers" were included together with a representative from the Office of the Attorney General, Department of Justice. 63 Representatives with no team-leadership, but with supporting roles, were included from the U.S. Public Health Service and the Centers for Disease Control. 64

 [*149]  Intergovernmental coordination included the presence of the "Chief of the Emergency Management Office for the City of New York, representing the mayor," 65 and dismissed any specific state presence, altogether. In this scenario, the mayor never appeared at any of the meetings and the city police service and firefighting service seemed to willingly take commands from the Reachdeep team without supervision, notification or participation by any local authority. State and local governments are unlikely to respond in this manner and will require a leadership role in any such event. State sovereignty requires constraints by the federal government in the areas of protecting the public health, which is after all a state issue. The passage of the first comprehensive food and drug bill languished for seventeen years in Congress primarily because of the constitutional position of many legislators that this was a matter to be legislated by state and local governments. 66 Federal jurisdiction for this statute and others 67 is the Commerce Clause of the U.S. Constitution and thus applies to interstate sales. But to regulate bioterrorism on the basis of interstate commerce would require that the pertinent biologics be sold in interstate commerce. With the further restriction of United States v. Lopez 68 requiring a "substantial effects" standard on commerce further doubt would be raised as to the reliability of a Commerce Clause basis for regulation of bioterrorism in state and local government--hardly making such legislation useful to deal with public health emergencies.

Whether such federal legislation to invoke federal jurisdiction in emergency preparedness and response activities comports with the Tenth Amendment of the U.S. Constitution also poses potential constitutional challenges to any such legislation. Congressional power to determine what should be regulated for states and local governments was articulated by the court in Garcia v. San Antonio Metropolitan Transit Authority 69 when the more restrictive test of "traditional governmental functions" 70 was abandoned as "unworkable." 71 However, dissenters find that the Court's reasoning, in the majority opinion, that federal political officials  [*150]  should be "the sole judges of the limits of their own power" 72 runs afoul of the principle that the federal judiciary is the sole determiner concerning the constitutionality of legislation. 73

However, if the regulation of the intergovernmental process to combat bioterrorism is developed, leaving no state role, then the preemption doctrine could be applied to overcome challenges through state legislation. In one case where nuclear safety for the citizenry was argued by the state to be an issue of state interest, the court found it not to be fully preempted by federal law. But the court did not allow preemption of the federal regulations concerning safety, but on the basis of economic interests of the state, as those would not be preempted by the statute. 74 The Court seems here to find a way to protect the state's jurisdiction over the safety of its citizens, even if through means of an economic test.

The U.S. Supreme Court, in consideration of the Twenty-First Amendment 75 to the U.S. Constitution in South Dakota v. Dole, permitted the withholding of highway funds from a state that failed to make unlawful the possession or purchase of alcoholic beverages by a person less that twenty-one years of age. 76 The issue turned on whether this was a condition on a grant or a regulation. Finding a condition on a grant permitted the application of the Spending Power Clause 77 rather than a violation of the Twenty-First Amendment.

A statutory solution to maintaining telecommunications during a disaster, with state and local governments, illustrates another intergovernmental emergency situation; however, the field of telecommunications is traditionally a federal area, not a state and local government issue. The subsequent regulations to implement the statute 78 address an emergency plan for telecommunications in the event of a natural disaster or non-wartime disaster, providing for communications of federal officials with state and local officials. This regulation requires a management structure to include the "legal authority for telecommunications management" and "[a]  [*151]  control mechanism to manage the initiation, coordination and restoration of telecommunications services." 79

Legislation should be structed such as that in South Dakota v. Dole. This would mean requiring state coordination with federal governments as a condition for the receipt of grant money related to the objective of preparing and responding to bioterrorism, preempting the field through the principles of Pacific Gas, and satisfying the dissenters in Garcia by making a narrow delineation of the control of state and local resources at the direction of federal officials, in time of emergency. This would seem to satisfy the constitutional requirements of such legislation.

III. The Current Federal Plan

Current planning, research, and preparedness in the area of potential bioterrorism are accurately reflected in the GAO reports that document an absence of strong leadership and a failure to achieve a crosscutting, coordinated program matched with identified resources in the federal budget. Responses to the GAO report by the various departments identified in the reports were not encouraging and indicated more that the departments and agencies did not fully understand the scope of the problem they were purporting to address.

The Office of Management and Budget identified meetings with representatives of the National Security Council, Departments of State, Defense, Justice and the Public Health Service, for implementing the National Defense Authorization Act, 80 in which they have been establishing methodologies to identify functions in the budgets, which is unfortunate, since there exists a Congressionally mandated methodology for such identification that would address a broader range of resources. 81 Further, the OMB states that it does not concur with the implementation of a formal crosscutting review process based upon its years of experience. 82 Interestingly, the author of this OMB response seems to be unaware of the existing  [*152]  statutory, formal, crosscutting review process, which was a major part of the OMB budget review process from 1989 to 1992.

The Department of Defense concurred with the GAO recommendations and expressed concern that the Economy Act prevented its assistance to state and local law enforcement agencies without reimbursement. Such reimbursement requires statutory authority, and since PDD 39 is not a statute, it cannot provide the authorization to waive reimbursement. 83 This is clearly an issue, which must be addressed in any legislation directed toward coordination of federal, state, and local governmental services.

The Department of State sought to establish that the terrorism function was thoroughly coordinated through their Interagency Coordinating Subgroup-although there was no "National Security Council or Office of Management and Budget active participation" in this subgroup. 84

IV. Recommendations for a Bioterrorism Plan--Congressional Leadership is Essential

Congressional jurisdiction recently has been established by the Committee on Government Reform through its Subcommittee on National Security, Veterans Affairs, and International Relations in the U.S. House of Representatives, in its hearing on terrorism. 85 In the U.S. Senate, the Committee on Health, Education, Labor and Pensions Committee through the Subcommittee on Public Health and Safety, chaired by Senator Frist, have recently held hearings on bioterrorism. 86

There is an immediate need to propose a statute, with a title such as the Bioterrorism Research, Preparedness and Responsiveness Program, constructed much on the model of the High Performance Computing and Communications Act 87 and the Global Climate Change Research Program 88 to provide for a coordinated, crosscutting effort to avoid gaps in vital areas, to avoid duplication of programs and research and to provide for optimum use of our resources through matching resources with programmatic needs. Further, and as an essential component of this program, a joint appropriations hearing must be agreed among the Congressional  [*153]  committees having jurisdiction for appropriations for the participating agencies and departments. While some of these committees may anticipate having small parts of the crosscutting budget, a Joint Appropriations Committee representing all appropriations for this program is essential. Otherwise, each line item identified for the program may be selected for elimination by the respective appropriations committees for those agencies with no regard to the effect upon the comprehensive program placed at risk by these eliminations.

The inclusions of other amendments to existing legislation is essential to the success of such a program. An amendment of the exceptions 89 to the Posse Comitatus Act to include military responses not only for the exceptions of drug enforcement, immigration and tariff laws which were included in amendments of 1981 and 1988, but for bioterrorism-related activities, as well, should be included. An amendment of the Emergency Planning and Community Right-to-Know Act of 1986 to include the preparation of plans in coordination with FEMA and the FBI for bioterrorism prevention, preparedness and response, should also be specifically included to avoid any confusion of interpretation.

Federal leadership in the intragovernmental crosscutting and coordination area for bioterrorism, as distinguished from the broadly defined area of WMD, should be lodged with the Public Health Service, Surgeon General. While other forms of terrorism correspond with the missions of the FBI and FEMA, the mission of the Public Health Service, coupled with the statutory provision for its conversion to a military service, 90 provides the appropriate level of leadership to command both civilian and military resources in response to a bioterrorism event. The Public Health Service, although converted to a military service, is not subject to the Posse Comitatus Act according to the analysis in United States v. Jaramillo wherein the special unit of the U.S. Marshall's Office is not found to be subject to the Act 91 and military policy statements, 92 while the Army is regulated by the Posse Comitatus Act, and as a matter of military policy, the Act is also applicable to the Marines and Navy. The use of the Public Health Service in the top leadership role provides the best of both worlds for domestic use of the military, while avoiding the need for any legislative amendment to allow for other branches of the military to take a leadership role.

 [*154]  During the NATO visit to Washington, D.C., in May 1999, over seventy museums and all of the Washington Metro stations were closed, and federal government employees were told not to report to work because of fear of a terrorism event. Unfortunately, much of congressional action in the past has been only as a result of a disaster: The Biologics Act of 1906 was a response to the death of several children due to a vaccine infected with tetanus. The Comprehensive Environmental Response, Compensation, and Liability Act of 1980 was a result of the Love Canal environmental disaster; and the Emergency Planning and Community Right-to-Know Act of 1986 was a result of the Bhopal disaster.

The importance of enactment of legislation to address the unique legal, scientific and budgeting problems presented by the issue of bioterrorism is apparent in light of the potential magnitude of the threat to public safety in the United States. As discussed, prior environmental disasters gave rise to major legislative solutions; but a bioterrorism disaster could prove to be greater in magnitude by far, than the previous problems that gave rise to congressional action. The threat of bioterrorism simply cannot be left to languish under the crippled plan of the President. Congressional action should be taken before we as a nation, defenseless, face the disaster of a shattered domestic security, a country in panic, and a national future in jeopardy.
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